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Date of Enactment: 6th September, 2018

IN THE SUPREME COURT OF INDIA
CRIMINAL ORIGINAL JURISDICTION

WRIT PETITION (CRIMINAL) NO. 76 OF 2016
NAVTEJ SINGH JOHAR & ORS.  … Petitioner(s)

VERSUS
UNION OF INDIA
THR. SECRETARY

MINISTRY OF LAW AND JUSTICE    … Respondent(s)
WITH

WRIT PETITION (CIVIL) NO. 572 OF 2016
WRIT PETITION (CRIMINAL) NO. 88 OF 2018

WRIT PETITION (CRIMINAL) NO. 100 OF 2018
WRIT PETITION (CRIMINAL) NO. 101 OF 2018
WRIT PETITION (CRIMINAL) NO. 121 OF 2018

JUDGEMENT
Dipak Misra, CJI (for himself and A.M. Khanwilkar, J.)

B. The reference 
10) Writ Petition (Criminal) No. 76 of 2016 was filed for 

declaring –right to sexuality, right to sexual autonomy and  –
right to choice of a sexual partner to be part of the right to life 
guaranteed under Article 21 of the Constitution of India and 
further to declare Section 377 of the Indian Penal Code (for short, 
–IPC ||) to be unconstitutional. When the Writ Petition was listed 
before a three-Judge Bench on 08.01.2018, the Court referred to 
a two-Judge Bench decision rendered in Suresh Koushal (supra), 
wherein this Court had overturned the decision rendered by the 
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Division Bench of the Delhi High Court in Naz Foundation (supra). 
It was submitted by Mr. Arvind Datar, learned senior counsel 
appearing for the writ petitioners, on the said occasion that the 
two-Judge Bench in Suresh Koushal (supra) had been guided by 
social morality leaning on majoritarian perception whereas the 
issue, in actuality, needed to be debated upon in the backdrop of 
constitutional morality. A contention was also advanced that the 
interpretation placed in Suresh Kumar (supra) upon Article 21 of 
the Constitution is extremely narrow and, in fact, the Court has 
been basically guided by Article 14 of the Constitution. Reliance 
was placed on the pronouncement in NALSA case wherein 
this Court had emphasised on –gender identity and sexual 
orientation||. Attention of this Court was also invited to a nine- 
Judge Bench decision in K.S. Puttaswamy and another v. Union 
of India and others 4, wherein the majority, speaking through 
Chandrachud, J., has opined that sexual orientation is an essential 
component of rights guaranteed under the Constitution which 
are not formulated on majoritarian favour or acceptance. Kaul, 
J, in his concurring opinion, referred to the decision in Mosley 
v. News Group Newspapers Ltd. to highlight that the emphasis 
for individual’s free from to conduct his sex life and personal 
relationships as he wishes, subject to the permitted exceptions, 
countervails public interest. 

11) The further submission that was advanced by Mr. Datar 
was that privacy of the individual having been put on such a high 
pedestal and sexual orientation having been emphasised in the 
NALSA case, Section 377 IPC cannot be construed as a reasonable 
restriction, as that would have the potentiality to destroy the 
individual autonomy and sexual orientation. It is an accepted 
principle of interpretation of statutes that a provision does not 
become unconstitutional merely because there can be abuse of 
the same. Similarly, though a provision on the statute book is not 
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invoked on many occasions, yet it does not fall into the sphere of 
the doctrine of desuetude. However, Suresh Koushal's case has 
been guided by the aforesaid doctrine of desuetude.

12) Appreciating the said submissions, the three-Judge Bench 
stated that:- Certain other aspects need to be noted. Section 
377 IPC uses the phraseology -carnal intercourse against the 
order of nature. The determination of order of nature is not a 
constant phenomenon. Social morality also changes from age 
to age. The law copes with life and accordingly change takes 
place. The morality that public perceives, the Constitution may 
not conceive of. The individual autonomy and also individual 
orientation cannot be atrophied unless the restriction is regarded 
as reasonable to yield to the morality of the Constitution. What is 
natural to one may not be natural to the other but the said natural 
orientation and choice cannot be allowed to cross the boundaries 
of law and as the confines of law cannot tamper or curtail the 
inherent right embedded in an individual under Article 21 of the 
Constitution. A section of people or individuals who exercise their 
choice should never remain in a state of fear. When we say so, we 
may not be understood to have stated that there should not be 
fear of law because fear of law builds civilised society. But that 
law must have the acceptability of the Constitutional parameters. 
That is the litmus test.

It is necessary to note, in the course of hearing on a query 
being made, and Mr. Datar very fairly stated that he does not 
intend to challenge that part of Section 377, which relates to 
carnal intercourse with animals and that apart, he confines to 
consenting acts between two adults. As far as the first aspect 
is concerned, that is absolutely beyond debate. As far as the 
second aspect is concerned, that needs to be debated. The 
consent between two adults has to be the primary pre-condition. 
Otherwise, the children would become prey, and protection of the 
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children in all spheres has to be guarded and protected. Taking 
all the aspects in a cumulative manner, we are of the view, the 
decision in Suresh Kumar Koushal’s case (supra) requires re-
consideration.

The Three-Judge Bench expressed the opinion that the issues 
raised should be answered by a larger Bench and, accordingly, 
referred the matter to the larger Bench. That is how the matter 
has been placed before us. 

C. Submissions on behalf of the petitioners
15) It is submitted, on behalf of the petitioners and the 

intervenors, that homosexuality, bisexuality and other sexual 
orientations are equally natural and reflective of expression of 
choice and inclination founded on consent of two persons who 
are eligible in law to express such consent and, it is neither a 
physical nor a mental illness, rather they are natural variations 
of expression and free thinking process and to make it a criminal 
offence is offensive of the well-established principles pertaining 
to individual dignity and decisional autonomy inherent in the 
personality of a person, a great discomfort to gender identity, 
destruction of the right to privacy, which is a pivotal facet of 
Article 21 of the Constitution, unpalatable to the highly cherished 
idea of freedom and a trauma to the conception of expression 
of biological desire which revolves around the pattern of mosaic 
of true manifestation  of  identity.  That apart, the phrase  –order 
of nature  –is limited to the procreative concept that may have 
been conceived as natural by a systemic conservative approach 
and such limitations do not really take note of inborn traits 
or developed orientations or, for that matter, consensual acts 
which relate to responses to series of free exercise of assertions 
of one‘s bodily autonomy. It is further argued that, their growth 
of personality, relation building endeavour to enter into a 
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live-in relationship or to form an association with a sense of 
commonality have become a live-in relationships which, after the 
decision in Indra Sarma v. V.K.V. Sarma 6 , is recognised, even by 
the – Protection of Women from Domestic Violence Act, 2005 for 
various kinds of live-in relationships. The same protection, as per 
the petitioners, must be accorded to same-sex relationships.

17) It is urged by the learned counsel for the petitioners that 
individuals belonging to the LGBT group, suffer discrimination 
and abuse throughout their lives due to the existence of Section 
377 IPC which is nothing but a manifestation of a mind-set 
of societal values prevalent during the Victorian era, where 
sexual activities were considered mainly for procreation. The 
said community remains in a constant state of fear which is not 
conducive for their growth. It is contended that they suffer at the 
hands of law and are also deprived of the citizenry rights which 
are protected under the Constitution. The law should have treated 
them as natural victims and sensitized the society towards 
their plight and laid stress on such victimisation, however, the 
reverse is being done due to which a sense of estrangement and 
alienation has developed and continues to prevail amongst the 
members belonging to the LGBT group. Compulsory alienation 
due to stigma and threat is contrary to the fundamental principle 
of liberty.

18) The petitioners have referred to the decision of this Court 
in NALSA case, wherein transgenders have been recognised as a 
third gender, apart from male and female and have been given 
certain rights. Yet, in view of the existence of Section 377 in the 
IPC, consensual activities amongst transgenders would continue 
to constitute an offence. Drawing inspiration from the NALSA case, 
the petitioners submit that the rights of the LGBT group are not 
fully realised and they remain incomplete citizens because their 
expression as regards sexuality is not allowed to be pronounced 
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owing to the criminality attached to the sexual acts between 
these persons which deserves to be given a burial and, therefore, 
the rights of the LGBT community also need equal, if not more, 
constitutional protection. Accordingly, the petitioners are of 
the view that, Section 377 of the IPC be read down qua the LGBT 
community so as to confine it only to the offence of bestiality 
and non-consensual acts in view of the fact that with the coming 
into force of the Criminal Law (Amendment) Act, 2013 and the 
Protection of Children from Sexual Offences Act, 2012 (POCSO 
Act), the scope of sexual assault has been widened to include non 
peno-vaginal sexual assault and also criminalise non-consensual 
sexual acts between children, thereby plugging important gaps in 
the law governing sexual violence in India. 

20) It is the argument of the petitioners that Section 377, if 
retained in its present form, would involve the violation of, not 
one, but, several fundamental rights of the LGBTs, namely, right 
to privacy, right to dignity, equality, liberty and right to freedom 
of expression. The petitioners contend that sexual orientation, 
which is a natural corollary of gender identity, is protected under 
Article 21 of the Constitution and any discrimination meted out to 
the LGBT community on the basis of sexual orientation would run 
counter to the mandate provided under the Constitution and the 
said view has also gained approval of this Court in the NALSA case.

21) The petitioners have also relied upon the view in K.S. 
Puttaswamy (supra) to advance their argument that sexual 
orientation is also an essential attribute of privacy. Therefore, 
protection of both sexual orientation and right to privacy of an 
individual is extremely important, for, without the enjoyment 
of these basic and fundamental rights, individual identity may 
lose significance, a sense of trepidation may take over and 
their existence would be reduced to mere survival. It is further 
urged, that sexual orientation and privacy lie at the core of the 
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fundamental rights which are guaranteed under Articles 14, 
19 and 21 of the Constitution and in the light of the decision in 
Puttaswamy (supra), it has become imperative that Section 377 
be struck down. It is contended that the right to privacy has to 
take within its ambit, and sweep the right of every individual, 
including LGBTs, to make decisions as per their choice without the 
fear that they may be subjected to humiliation or shunned by the 
society merely because of a certain choice or manner of living.

23) According to the petitioners, there is no difference 
between persons who defy social conventions to enter into inter-
religious and inter-caste marriages and those who choose a same-
sex partner in the sense that the society may disapprove of inter-
caste or inter- religious marriages but this Court is for enforcing 
constitutional rights. Similarly, as per the petitioners, even if there 
is disapproval by the majority of the sexual orientation or exercise 
of choice by the LGBT persons, the Court as the final arbiter of the 
constitutional rights, should disregard social morality and uphold 
and protect constitutional morality which has been adverted to 
by this Court in several cases, including Manoj Narula v. Union of 
India9, for that is the governing rule.

24) The LGBT persons cannot, according to the petitioners, 
be penalised simply for choosing a same-sex partner, for the 
constitutional guarantee of choice of partner extends to the 
LGBT persons as well. Learned counsel for the petitioners and the 
supporting intervenors have submitted that, sexual orientation, 
being an innate facet of individual identity, is protected under the 
right to dignity.

27) Section 377, as argued by the petitioners, is manifestly 
arbitrary and over-broad and for the said purpose, immense 
inspiration has been drawn from the principles stated in Shayara 
Bano v. Union of India and others, for making consensual 
relationship a crime on the ground that it is against the order of 
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nature suffers from manifest arbitrariness at the fulcrum. 
28) It is the case of the petitioners that Section 377 violates 

Article 15 of the Constitution since there is discrimination 
inherent in it based on the sex of a persons’ sexual partner as 
under Section 376(c) to (e), a person can be prosecuted for acts 
done with an opposite sex partner without her consent, whereas 
the same acts if done with a same-sex partner are criminalised, 
even if the partner consents. The petitioners have drawn the 
attention of this Court to the Justice J.S Verma Committee on 
Amendments to Criminal Law which had observed that sex 
occurring in Article 15 includes sexual orientation and, thus, as 
per the petitioners, Section 377 is also violative of Article 15 of the 
Constitution on this count.

30) The petitioners have also contended that Section 377 
violates the rights of LGBT persons under Article 19(1)(c) and 
denies them the right to form associations. Similarly, such 
persons are hesitant to register companies to provide benefits to 
sexual minorities due to the fear of state action and social stigma. 
Further, a conviction under Section 377 IPC renders such persons 
ineligible for appointment as a director of a company. 

34) It is further contended that LGBT persons are deprived 
of their rights due to the presence of Section 377 as they fear 
prosecution and persecution upon revealing their sexual 
identities and, therefore, this class of persons never approached 
this Court as petitioners, rather, they have always relied upon 
their teachers, parents, mental health professionals and other 
organisations such as NGOs to speak on their behalf. It is urged 
that the appellants in Suresh Koushal (supra) led this Court to 
assume that LGBT persons constitute only a minuscule fraction, 
whereas most of the studies indicate that they constitute at least 
7-8% of the population and that apart, rights are not determined 
on the basis of percentage of populace, but on a real scrutiny of 
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the existence of right and denial of the same. It is the stand of 
the petitioners that majority perception or view cannot be the 
guiding factor for sustaining the constitutionality of a provision or 
to declare a provision as unconstitutional.

D. Submissions on behalf of the respondents and other 
intervenors 

35) The respondent, Union of India, has, vide affidavit dated 
11th July, 2018, submitted that the matter at hand was referred to 
a Constitution Bench to decide as to whether the law laid down 
in Suresh Koushal (supra) is correct or not, and the only question 
referred to this Bench is the question of the constitutional validity 
of criminalising 'consensual acts of adults in private' falling under 
Section 377 IPC.

40) It is also the case of the intervenor that issues pertaining 
to the constitutional and other legal rights of the transgender 
community, their gender identity and sexual orientation have 
been exhaustively considered in the light of the various provisions 
of the Constitution and, accordingly, reliefs have been granted 
by this Court in NALSA (supra). It is contended by the intervenor 
that no further reliefs can be granted to them and the prayers 
made by them is only to abuse privacy and personal liberty by 
transgressing the concepts of dignity and public morality.

41) As per the intervenor, Section 377 rightly makes the acts 
stated, therein punishable, as Section 377 has been incorporated 
after taking note of the legal systems and principles which 
prevailed in ancient India and now in 2018, the said Section is 
more relevant legally, medically, morally and constitutionally.

43) Further, it has been contended by the intervenor that 
persons indulging in unnatural sexual acts, which have been 
made punishable under Section 377 IPC, are more susceptible 
and vulnerable to contracting HIV/AIDS and the percentage 
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of prevalence of AIDS in homosexuals is much greater than 
heterosexuals and that the right to privacy may not be extended 
in order to enable people to indulge in unnatural offences and 
thereby contact AIDS.

44) It is also the case of the intervenor that, if Section 377 is 
declared unconstitutional, then the family system which is the 
bulwark of social culture will be in shambles, the institution of 
marriage will be detrimentally affected and rampant homosexual 
activities for money would tempt and corrupt young Indians into 
this trade.

46) The intervenor has contended that since fundamental 
rights are not absolute, there is no unreasonableness in Section 
377 IPC and decriminalising the same would run foul to all 
religions practised in the country, and, while deciding the ambit 
and scope of constitutional morality, Article 25 also deserves to be 
given due consideration.

Q. Conclusions
253) In view of the aforesaid analysis, we record our 

conclusions in seriatim: 
(i) The eminence of identity which has been lucently stated 

in the NALSA case very aptly connects human rights and the 
constitutional guarantee of right to life and liberty with dignity. 
With the same spirit, we must recognise that the concept of 
identity which has a constitutional tenability cannot be pigeon-
holed singularly to one‘s orientation as it may keep the individual 
choice at bay. At the core of the concept of identity lies self-
determination, realisation of one‘s own abilities, visualising 
the opportunities and rejection of external views with a clear 
conscience that is in accord with constitutional norms and values 
or principles that are, to put in a capsule,  – constitutionally 
permissible.
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(iv) The primary objective of having a constitutional 
democracy is to transform the society progressively and 
inclusively. Our Constitution has been perceived to be 
transformative in the sense that the interpretation of its 
provisions should not be limited to the mere literal meaning of its 
words; instead they ought to be given a meaningful construction 
which is reflective of their intent and purpose in consonance 
with the changing times. Transformative constitutionalism 
not only includes within its wide periphery, the recognition of 
the rights and dignity of individuals, but also, propagates the 
fostering and development of an atmosphere wherein every 
individual is bestowed with adequate opportunities to develop 
socially, economically and politically. Discrimination of any kind 
strikes at the very core of any democratic society. When guided 
by transformative constitutionalism, the society is dissuaded 
from indulging in any form of discrimination so that the nation is 
guided towards a resplendent future.

(vii) Sexual orientation is one of the many biological 
phenomena which is natural and inherent in an individual and 
is controlled by neurological and biological factors. The science 
of sexuality has theorised, that an individual exerts little or no 
control over who he/she gets attracted to. Any discrimination on 
the basis of one‘s sexual orientation would entail a violation of 
the fundamental right of freedom of expression.

(xiv) An examination of Section 377 IPC on the anvil of Article 
14 of the Constitution reveals that, the classification adopted 
under the said Section has no reasonable nexus with its object as 
other penal provisions such as Section 375 IPC and the POCSO Act 
already penalise non-consensual carnal intercourse. Per contra, 
Section 377 IPC, in its present form, has resulted in an unwanted 
collateral effect, whereby even consensual sexual acts', which 
are neither harmful to children nor women, by the LGBTs have 
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been woefully targeted, thereby resulting in discrimination and 
unequal treatment to the LGBT community and is, thus, violative 
of Article 14 of the Constitution.

(xv) Section 377 IPC, so far as it criminalises even consensual 
sexual acts between competent adults, fails to make a distinction 
between non-consensual and consensual sexual acts of 
competent adults in private space, which are neither harmful 
nor contagious to the society. Section 377 IPC subjects the LGBT 
community to societal pariah and dereliction and is, therefore, 
manifestly arbitrary, for it has become an odious weapon for 
the harassment of the LGBT community by subjecting them to 
discrimination and unequal treatment. Therefore, in view of the 
law laid down in Shayara Bano (supra), Section 377 IPC is liable 
to be partially struck down for being violative of Article 14 of the 
Constitution.

(xviii) The decision in Suresh Koushal (supra), not being in 
consonance with what we have stated hereinabove, is overruled.

254) The Writ Petitions are, accordingly, disposed of. There 
shall be no order as to costs.

This chapter represents extracts of the Section 377 judgement 
specifically selected by UDRI’s editorial team for the Mumbai Reader 
2019. The full judgement is available at https://www.sci.gov.in/
supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf 
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